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acquaint themselves with, all regula-
tions, Program Announcements, and
Notices to Participants issued pursu-
ant to this subpart. Applicants for pay-
ment guarantees are hereby on notice
that they will be bound by any terms
contained in applicable Program An-
nouncements or Notices to Partici-
pants issued prior to the date of ap-
proval of a payment guarantee.

(g) Submission of documents by prin-
cipal officers. All required submissions,
including certifications, applications,
reports, or requests (i.e., requests for
amendments), by exporters or export-
ers’ assignees under this subpart must
be signed by a principal or officer of
the exporter or exporter’s assignee or
their authorized designee(s). In cases
where the designee is acting on behalf
of the principal or the officer, the sig-
nature must be accompanied by: Word-
ing indicating the delegation of author-
ity or, in the alternative, by a certified
copy of the delegation of authority;
and the name and title of the author-
ized person or officer. Further, the ex-
porter or exporter’s assignee must en-
sure that all information/reports re-
quired under these regulations are sub-
mitted within the required time limits.
If requested in writing, CCC will ac-
knowledge receipt of a submission by
the exporter or the exporter’s assignee.
If acknowledgment of receipt is re-
quested, the exporter or exporter’s as-
signee must submit an extra copy of
each document and a stamped self-ad-
dressed envelope for return by U.S.
mail. If courier services are desired for
the return receipt, the exporter or ex-
porter’s assignee must also submit a
self-addressed courier service order
which includes the recipient’s billing
code for such service.

(h) Officials not to benefit. No member
of or delegate to Congress, or Resident
Commissioner, shall be admitted to
any share or part of the payment guar-
antee or to any benefit that may arise
therefrom, but this provision shall not
be construed to extend to the payment
guarantee if made with a corporation
for its general benefit.

(i) OMB control number assigned pur-
suant to the Paperwork Reduction Act.
The information requirements con-
tained in this part (7 CFR part 1493,
subpart D) have been approved by the

Office of Management and Budget
(OMB) in accordance with the provi-
sions of 44 U.S.C. Chapter 35 and have
been assigned OMB Control Number
0551–0037.
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PROGRAMS
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Criteria

Sec.
1494.10 General statement.
1494.20 Criteria.
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1494.301 Information required for program
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Subpart C—Dairy Export Incentive Program
Criteria

1494.1100 General statement.
1494.1101 Criteria.

Subpart D—Dairy Export Incentive Program
Operations

1494.1200 Program operations.
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SOURCE: 56 FR 25011, June 3, 1991, unless
otherwise noted.

Subpart A—Export Enhancement
Program Criteria

AUTHORITY: 7 U.S.C. 5663.

SOURCE: 56 FR 26324, June 7, 1991, unless
otherwise noted.

§ 1494.10 General statement.

This subpart sets forth the criteria to
be considered in evaluating and approv-
ing proposals for initiatives to facili-
tate export sales under the Commodity

VerDate 12<JAN>99 03:56 Feb 05, 1999 Jkt 183019 PO 00000 Frm 00618 Fmt 8010 Sfmt 8010 Y:\SGML\183019T.XXX 183019t PsN: 183019T



625

Commodity Credit Corporation, USDA § 1494.101

Credit Corporation’s (CCC) Export En-
hancement Program (EEP). These cri-
teria are interrelated and will be con-
sidered together in order to select eli-
gible commodities and eligible coun-
tries for EEP initiatives which will
best meet the program’s objectives.
The objectives of the program are to
discourage unfair trade practices by
other countries, to increase U.S. agri-
cultural commodity exports, and to en-
courage other countries exporting agri-
cultural commodities to undertake se-
rious negotiations on agricultural
trade problems. Under the EEP, bo-
nuses are made available by CCC to en-
able exporters to meet prevailing world
prices for targeted commodities in tar-
geted destinations. In the operation of
the EEP, CCC will make reasonable ef-
forts to avoid the displacement of
usual marketings of U.S. agricultural
commodities.

§ 1494.20 Criteria.

The criteria considered by CCC in re-
viewing proposals for initiatives will
include, but not be limited to, the fol-
lowing:

(a) The expected contribution of pro-
posed initiatives in furthering trade
policy negotiations and, in particular,
in furthering the U.S. trade policy ne-
gotiating strategy of countering com-
petitors’ subsidies and other unfair
trade practices by displacing such
countries’ subsidized exports in tar-
geted countries;

(b) The contribution which initia-
tives will make toward realizing U.S.
agricultural export goals and, in par-
ticular, in developing, expanding, or
maintaining markets for U.S. agricul-
tural commodities;

(c) The effect that sales facilitated
by initiatives would have on non-subsi-
dizing exporters of agricultural prod-
ucts; and

(d) The subsidy requirements of pro-
posed initiatives compared to the ex-
pected benefits.

Subpart B—Export Enhancement
Program Operations

AUTHORITY. 15 U.S.C. 714c; 7 U.S.C. 5602,
5651, 5661, 5662, 5676.

§ 1494.101 General statement.
This subpart contains the regulations

governing the operation of the Export
Enhancement Program (EEP) of the
Commodity Credit Corporation (CCC).
CCC will, from time to time, announce,
through public press release, initia-
tives to facilitate the export of U.S. ag-
ricultural commodities to targeted
markets. The public press release,
which will contain the name of a per-
son for interested parties to contact,
will be followed by the issuance of an
Invitation for Offers (Invitation). Invi-
tations will be issued pursuant to this
subpart by the General Sales Manager
(GSM) and will specify the eligible
country(ies) (the targeted market), the
unit of measure, the eligible commod-
ity, the maximum quantity of the eli-
gible commodity eligible for a CCC
bonus, the quality specifications of the
eligible commodity (including possible
restrictions on type, kind, grade and/or
class or other quality specifications),
the eligible buyer(s), the method and
rate for determining liquidated dam-
ages and performance security require-
ments, and any other terms and condi-
tions peculiar to that Invitation. Invi-
tations may be one of the following
two types: Those inviting exporters
which have a sales contract with an el-
igible buyer to submit a competitive
offer for a CCC Bonus; and those invit-
ing exporters which have a sales con-
tract with an eligible buyer to apply
for an Announced CCC Bonus. After an
interested person has qualified to sub-
mit an offer for an eligible commodity,
the eligible exporter may submit an
offer to CCC in response to an Invita-
tion. Such offer must contain the infor-
mation required by this subpart and
any additional information required by
the applicable Invitation. The export-
er’s offer will include either the An-
nounced CCC Bonus, if applicable, or an
amount in dollars and cents for a bonus
deemed necessary by the exporter to
make a commercial sale of the eligible
commodity for export to the eligible
country competitive with export sales
of the commodity by other exporting
countries to buyers in the eligible
country. If the exporter has furnished
the required performance security and
the offer is acceptable to CCC, then
CCC will notify the exporter that its
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offer has been accepted. CCC and the
exporter will enter into an Agreement
in which CCC will agree to pay the
bonus to the exporter in return for the
exporter’s submission of proof that the
eligible commodity has been exported
from the United States and entered
into the eligible country, in accordance
with the terms and conditions of the
Agreement.

§ 1494.201 Definitions of terms.
Terms used in this subpart, Invita-

tions issued pursuant to this subpart,
and any documents pertaining to the
EEP shall have the following meaning,
unless otherwise specified in such Invi-
tations or documents:

(a) Agreement or EEP Agreement—The
Agreement entered into between CCC
and the exporter consisting of:

(1) The terms and conditions of this
subpart;

(2) The terms and conditions of the
applicable Invitation;

(3) The exporter’s offer;
(4) CCC’s acceptance of the exporter’s

offer; and
(5) The public press release for the

Announced CCC Bonus in effect at the
time of the offer, if applicable.

(b) Announced CCC bonus—A CCC
bonus announced by CCC by public
press release in connection with an In-
vitation which specifies that the CCC
bonus amount will be pre-determined
and announced by CCC.

(c) FSA—The Farm Service Agency,
U.S. Department of Agriculture.

(d) Bonus value—The CCC bonus mul-
tiplied by the quantity of the eligible
commodity exported pursuant to an
Agreement, provided that the eligible
commodity enters into the eligible
country. (The bonus value is paid to
the exporter in CCC certificates or
other form of payment.)

(e) Business day—Days during which
employees of the U.S. Department of
Agriculture in Washington, DC or in
Kansas City, Missouri, as applicable de-
pending upon the office to which a sub-
mission is to be made, are on official
duty during normal business hours.

(f) CCC—The Commodity Credit Cor-
poration, U.S. Department of Agri-
culture.

(g) CCC bonus—A dollar and cents
amount, established through CCC’s ac-

ceptance of the exporter’s offer for
such bonus amount, to be paid to the
exporter for each unit of the eligible
commodity exported pursuant to an
Agreement, provided that the eligible
commodity enters into the eligible
country.

(h) CCC Certificate—The CCC Com-
modity Certificate or Certificates
issued by CCC that may be transferred
or exchanged for a CCC-owned com-
modity pursuant to CCC’s regulations
on Commodity Certificates, In Kind
Payments, and Other Forms of Pay-
ment, currently codified at 7 CFR part
1470.

(i) CCC Operations Division (CCCOD)—
The CCC Operations Division, FAS,
U.S. Department of Agriculture.

(j) Date of entry—Either the date on
the certificate of entry specified in
§ 1494.401(f)(2) indicating that the eligi-
ble commodity entered the eligible
country on that date or the date that
an entry document was issued by a cus-
toms port authority or other govern-
ment official, whichever is later.

(k) Date of export—One of the follow-
ing dates, depending upon the method
of shipment:

(1) The on-board date shown on the
export carrier’s bill of lading, when the
eligible commodity is shipped from the
U.S. without being transshipped
through a Canadian port;

(2) The on-board date at the Canadian
port shown on the export carrier’s bill
of lading, when the eligible commodity
is shipped from a Canadian trans-
shipment port on the St. Lawrence
River, provided its identity had been
preserved until shipped from Canada;

(3) The on-board date shown on the
export carrier’s through bill of lading,
when the eligible commodity is loaded
to a lash barge for shipment from the
U.S.; or

(4) The date of entry shown on an au-
thenticated landing certificate or simi-
lar document issued by an official of
the government of the eligible country,
when the eligible commodity is shipped
by rail or truck from the U.S.

(l) Date of sale—The earliest date the
exporter has knowledge that a sales
contract, as defined in paragraph (bb)
of this section, exists with an eligible
buyer.
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(m) Director—The Director, Kansas
City Commodity Office, FSA, U.S. De-
partment of Agriculture, or the Direc-
tor’s designee.

(n) Eligible Buyer—Unless otherwise
specified in the Invitation, a buyer, lo-
cated in the eligible country, that has
entered, or will enter, into a sales con-
tract with an exporter. (The applicable
Invitation may limit the eligible buyer
to one or more particular buyers in an
eligible country.)

(o) Eligible country—The country or
countries, as specified in an Invitation,
which will be the only country or coun-
tries into which an exported eligible
commodity must ultimately be entered
in order for the exporter to earn a
bonus from CCC under that Invitation.

(p) Eligible commodity—The U.S. agri-
cultural commodity specified as eligi-
ble for export under the applicable In-
vitation, which is of the kind, type,
grade and/or class of commodity speci-
fied in the applicable Invitation. (If the
eligible commodity is grain, it must
meet the definition applicable for that
grain under the U.S. Grain Standards
Act and the regulations issued there-
under.)

(q) Eligible exporter. A person that has
been notified by CCC that such person
is qualified to submit offers in response
to Invitations.

(r) Export or exported—The shipment
of the eligible commodity from the
United States or from the Canadian
transshipment port, as permitted by
this subpart, destined for the eligible
country.

(s) Exporter—An eligible exporter
that enters into an Agreement with
CCC under this subpart.

(t) Export carrier—The carrier on
which the eligible commodity is
shipped under the Agreement to the el-
igible country or to a port in a nearby
country, if transshipments other than
through Canada are allowed by the ap-
plicable Invitation. (‘‘Export carrier’’
may mean an ocean vessel and, on Ca-
nadian transshipments, will mean the
ocean vessel loaded at the Canadian
transshipment port; or, on overland
shipments, a railcar or truck; or a con-
tainer or lash barge loaded with the el-
igible commodity for which a through
on-board bill of lading is issued for
shipment to the eligible country, pro-

vided that the loaded container or lash
barge is subsequently lifted aboard an
ocean vessel.)

(u) FAS—The Foreign Agricultural
Service, U.S. Department of Agri-
culture.

(v) GSM—The General Sales Manager,
FAS, U.S. Department of Agriculture,
acting in the capacity of Vice Presi-
dent, CCC, or the GSM’s designee.

(w) Invitation—The Invitation for Of-
fers issued by CCC pursuant to this
subpart, generally specifying the eligi-
ble country, the eligible commodity,
the maximum quantity of the eligible
commodity eligible for a CCC bonus,
the quality specifications of the eligi-
ble commodity, the eligible buyer(s),
the method and rate for determining
liquidated damages and performance
security requirements, allowances for
transshipments, and any other terms
and conditions particular to that Invi-
tation. (If the Invitation contains
terms or conditions that are inconsist-
ent with this subpart, the terms and
conditions of the Invitation will pre-
vail for the purposes of Agreements en-
tered into pursuant to such Invitation.)

(x) Notice to exporters—EEP Contacts—
A notice issued by FAS by public press
release which contains specific address-
es; telephone, facsimile and telex num-
bers; and contacts within FAS and FSA
to obtain further information concern-
ing qualification as an eligible ex-
porter, the submission of offers in re-
sponse to Invitations, amendments to
Agreements, requests for bonus pay-
ments, the submission of export and
entry documentation, and other mat-
ters related to the EEP.

(y) Official Inspection Certificate—A
valid official export inspection or other
quality analysis certificate, as speci-
fied in the applicable Invitation.

(z) Official weight certificate—A valid
official export weight or other quantity
certificate, as specified in the applica-
ble Invitation.

(aa) Person—An individual, partner-
ship, corporation, association or other
legal entity.

(bb) Sales contract—The sales con-
tract entered into between an eligible
exporter and an eligible buyer which
sets forth the terms and conditions of a
sale of the eligible commodity from the
eligible exporter to the buyer. (Written

VerDate 12<JAN>99 03:56 Feb 05, 1999 Jkt 183019 PO 00000 Frm 00621 Fmt 8010 Sfmt 8010 Y:\SGML\183019T.XXX 183019t PsN: 183019T



628

7 CFR Ch. XIV (1–1–99 Edition)§ 1494.301

evidence of sale may be in the form of
a signed sales contract, an offer and ac-
ceptance between parties, or other doc-
umentary evidence of sale. The written
evidence of sale for the purposes of the
EEP must, at a minimum, document
the following information: the eligible
commodity, quantity, quality speci-
fications, delivery terms (FOB, C&F,
etc.) to the eligible country, delivery
period, unit price, payment terms, date
of sale, and evidence of agreement be-
tween buyer and seller. A sales con-
tract with an intervening purchaser or
an affiliate or subsidiary of the eligible
exporter is not an eligible sales con-
tract for the purpose of this subpart.)

(cc) Transshipment—The entry of the
eligible commodity into a country
other than the eligible country which
occurs prior to the subsequent entry of
the eligible commodity into the eligi-
ble country.

(dd) Time—All references to time
shall refer to local time in Washington,
DC.

(ee) Unit of measure—The unit of
measure for the eligible commodity, as
specified in the applicable Invitation.

(ff) United States or U.S.—All of the 50
States, the District of Columbia, and
the territories and possessions of the
United States.

(gg) U.S. agricultural commodity. (1)
An agricultural commodity or product
entirely produced in the United States;
or

(2) A product of an agricultural com-
modity—

(i) 90 percent or more of the agricul-
tural components of which by weight,
excluding packaging and added water,
is entirely produced in the United
States; and

(ii) That the Secretary determines to
be a high value agricultural product.
For purposes of this definition, fish en-
tirely produced in the United States in-
clude fish harvested by a documented
fishing vessel as defined in title 46,
United States Code, in waters that are
not waters (including the territorial
sea) of a foreign country.

[56 FR 25011, June 3, 1991, as amended at 60
FR 21039, May 1, 1995; 62 FR 24561, May 6,
1997]

§ 1494.301 Information required for
program participation.

Before CCC will consider an offer
from an interested person, such person
must qualify for participation in the
program. Based upon information sub-
mitted by the interested person and
available from public sources, CCC will
determine whether the interested per-
son is eligible for participation in the
program.

(a) Submission of documentation. An
interested person that wishes to qual-
ify as an eligible exporter must furnish
the following information or docu-
mentation to CCC at the address ref-
erenced in the Notice to Exporters--
EEP Contacts:

(1) The address of the interested per-
son’s office and the name and address
of an agent in the U.S. for the service
of process;

(2) The legal form of doing business
of the interested person, e.g., sole pro-
prietorship, partnership, corporation,
etc.;

(3) The place of incorporation of the
interested person, if the interested per-
son is a corporation;

(4) The name and address of an of-
fice(s) of the interested person within
the U.S., if the interested person is a
foreign corporation or other foreign en-
tity; and

(5) A certified statement describing
the interested person’s participation, if
any, during the past three years in U.S.
Government programs, contracts or
agreements.

(6) The following certification: ‘‘I
certify, to the best of my knowledge
and belief, that neither [name of inter-
ested person] nor any of its principals
has been debarred, suspended, or pro-
posed for debarment from contracting
with or participating in programs ad-
ministered by any U.S. Government
agency. [‘‘Principals,’’ for the purpose
of this certification, means officers; di-
rectors; owners of five percent or more
of stock; partners; and persons having
primary management or supervisory
responsibility within a business entity
(e.g., general manager, plant manager,
head of a subsidiary division or busi-
ness segment, and similar positions).] I
further agree that, should any such de-
barment, suspension, or notice of pro-
posed debarment occur in the future,
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[name of interested person] will imme-
diately notify CCC.’’

(b) Necessity to qualify. An interested
person may not submit an offer, and
CCC will not consider any such offer,
until CCC has notified the interested
person that such person has qualified
as an eligible exporter.

(c) Additional submissions. CCC will
promptly notify interested persons
that have submitted information re-
quired by this section whether they
have qualified to have their offers con-
sidered. Any person failing to qualify
will be notified of the basis of CCC’s de-
cision and will be given an opportunity
to provide additional information for
consideration by CCC.

(d) Previous performance. CCC may re-
quest additional information with re-
spect to the interested person’s per-
formance under any U.S. Government
programs or in connection with any
contracts or agreements with the U.S.
Government during the past three
years.

(e) Ineligibility for program participa-
tion. A person may be ineligible to par-
ticipate in the EEP if such person:

(1) Is currently debarred, suspended
or proposed for debarment from con-
tracting with or participating in any
program administered by a U.S. Gov-
ernment agency; or

(2) Is controlled or can be controlled,
in whole or in part, by any individuals
or entities currently debarred, sus-
pended or proposed for debarment from
contracting with or participating in
programs administered by a U.S. Gov-
ernment agency.

(f) Duty to update information provided
to CCC. An eligible exporter is under a
continuing obligation to inform CCC of
any changes in the information or doc-
umentation submitted to CCC pursuant
to paragraph (a) of this section and to
provide current and accurate informa-
tion to CCC.

(g) Payment of bonus to exporters with-
out proven EEP participation. An eligi-
ble exporter that has not yet dem-
onstrated its ability to participate suc-
cessfully in the EEP will be eligible to
receive a bonus payment(s) only after
the eligible commodity specified in an
EEP Agreement has entered into the
eligible country. Such an exporter
must furnish performance security

under ‘‘Option B’’ of the applicable In-
vitation and follow the procedure spec-
ified in § 1494.701(d) to request the pay-
ment of the bonus. An eligible exporter
may demonstrate its ability to partici-
pate successfully in the EEP by enter-
ing or causing to be entered into the el-
igible country at least 95% of the quan-
tity of the eligible commodity specified
in any one EEP Agreement. CCC will
consider that an exporter has proven
its ability to participate successfully
in the EEP as of the date on which CCC
pays to the exporter a bonus for entry
of a quantity that brings the total en-
tered quantity for any one EEP Agree-
ment to at least 95%. For all EEP
Agreements that such exporter enters
into with CCC subsequent to that date,
the exporter may furnish performance
security under ‘‘Option A’’ of the appli-
cable Invitation and will be eligible to
receive bonus payments in accordance
with § 1494.701(c).

[56 FR 25011, June 3, 1991, as amended at 60
FR 21039, May 1, 1995]

§ 1494.401 Performance security.
(a) Requirement to establish perform-

ance security. Prior to the submission
of an offer to CCC in response to an In-
vitation, an eligible exporter must es-
tablish performance security, in a form
which is acceptable to CCC, in order to
guarantee the eligible exporter’s faith-
ful performance of the Agreement. If
CCC enters into an Agreement with the
eligible exporter, this performance se-
curity must remain in effect until its
cancellation or reduction is authorized
by CCC pursuant to paragraph (f) of
this section. An offer made by an eligi-
ble exporter will not be considered if
proof of the establishment of the per-
formance security is not made avail-
able to CCC by 3 p.m. on the date for
which the offer is submitted for consid-
eration.

(b) Form of performance security. The
performance security must be accept-
able to CCC and may be an irrevocable
standby letter of credit, a bond, or a
certified or cashier’s check. If a stand-
by letter of credit is furnished as per-
formance security, the opening bank
may be a U.S. bank or a foreign bank.
If the standby letter of credit is opened
by a foreign bank, it must be 100 per-
cent confirmed by a U.S. bank. If a
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bond is furnished as performance secu-
rity, the surety(ies) must be among
those appearing on the list of approved
sureties maintained by the U.S. De-
partment of the Treasury. If a cashier’s
or certified check is furnished as per-
formance security, the bank issuing
the cashier’s or certified check must be
a U.S. bank.

(c) Amount of performance security.
The amount of the performance secu-
rity to be furnished to CCC in response
to a particular Invitation will depend
upon whether the eligible exporter in-
tends to select ‘‘Option A’’ or ‘‘Option
B’’ for the timing of the bonus pay-
ment. If the eligible exporter furnishes
performance security under ‘‘Option
A’’ of the applicable Invitation, the eli-
gible exporter may request payment of
the bonus after export of the eligible
commodity but before entry of the
commodity into the eligible country. If
the eligible exporter furnishes perform-
ance security under ‘‘Option B’’ of the
applicable Invitation, the eligible ex-
porter may request payment of the
bonus only after the exported eligible
commodity has entered into the eligi-
ble country. The applicable Invitation
will specify the exact amount of per-
formance security for the eligible com-
modity required under either ‘‘Option
A’’ or ‘‘Option B’’ and the method and
rate for determining liquidated dam-
ages. After the exporter and CCC enter
into an Agreement, the exporter may
request CCC to change the performance
security option for an entire Agree-
ment from ‘‘Option B’’ to ‘‘Option A’’
and, if CCC agrees to this change, the
exporter will increase the performance
security amount to the level required
by the applicable Invitation for ‘‘Op-
tion A’’.

(d) Additional security. The exporter
shall promptly furnish such additional
security as CCC may determine is nec-
essary to protect CCC under an Agree-
ment if the surety(ies) or obligating
bank:

(1) Becomes unacceptable to the U.S.
Government or CCC; and/or

(2) Fails to furnish reports on its fi-
nancial condition as required by the
U.S. Government or CCC.

(e) Right to funds under the perform-
ance security. If CCC enters into an
Agreement with an exporter under the

EEP, CCC will have the right to funds
from the performance security estab-
lished by the exporter for such Agree-
ment to recover:

(1) The amount of any bonus paid to
the exporter under the Agreement if
the exporter fails to perform in accord-
ance with such Agreement;

(2) Any funds owed by the exporter to
CCC related to the specific EEP Agree-
ment for which the performance secu-
rity was established, including those
for liquidated damages, discounts for
late performance, overpayments made
by CCC, storage charges, or other dam-
ages or charges as determined by CCC;
and/or

(3) Any amounts or funds that could
be owed by the exporter to CCC in ac-
cordance with subparagraphs (e) (1) and
(2) of this section for unfulfilled obliga-
tions under the Agreement if the per-
formance security should expire prior
to the exporter’s fulfillment of these
obligations. Should the exporter fulfill
these obligations, in accordance with
the Agreement, after CCC has drawn
upon the performance security, CCC
will return the funds drawn to the ex-
porter or other appropriate party, as
determined by CCC. CCC may return
the performance security if it deter-
mines that the exporter is not liable
for any damages incurred by CCC as a
result of the exporter’s failure to fulfill
its obligations under the Agreement
and that the exporter will not retain
any bonus payment which was not
earned.

(f) Cancellation or reduction of perform-
ance security. (1) CCC will agree, upon
request by the exporter, to a cancella-
tion of the performance security estab-
lished for an Agreement when CCC de-
termines, on the basis of evidence pro-
vided by the exporter or other evidence
available to CCC, that:

(i) The exporter has fully performed
under the Agreement;

(ii) The exporter has fully com-
pensated CCC for all costs incurred or
damages suffered by CCC, unless CCC
has determined to hold the exporter
harmless for such damages pursuant to
§ 1494.801(d) as a result of the exporter’s
nonperformance of the Agreement; or

(iii) It is no longer in the best inter-
est of the EEP to require the exporter
to maintain the performance security,
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and the exporter submits to CCC a
written statement agreeing that all
other terms and conditions of the
Agreement will remain unchanged
pending final resolution of the export-
er’s liabilities to CCC.

(2) To support a request for the can-
cellation of performance security fur-
nished in connection with an Agree-
ment, the exporter must provide to
CCC evidence of the export of the eligi-
ble commodity as provided by
§ 1494.701(c), and the entry of the eligi-
ble commodity into the eligible coun-
try or countries. The entry certifi-
cation must be in English or accom-
panied by a certified or other trans-
lation acceptable to CCC. To show
entry of the eligible commodity into
the eligible country, the exporter must
furnish to CCC an original certification
signed by a duly authorized customs or
port official of the eligible country, by
the eligible buyer, by an agent or rep-
resentative of the vessel or shipline
which delivered the eligible commodity
to the eligible country, or by a private
surveyor in the target country or other
documentation deemed acceptable by
the GSM showing:

(i) That the eligible commodity en-
tered the eligible country;

(ii) The identification of the export
carrier;

(iii) The quantity of the eligible com-
modity unloaded;

(iv) The kind, type, grade and/or class
of the eligible commodity; and

(v) The date(s) and place(s) of unload-
ing of the eligible commodity in the el-
igible country.

(3) If the exporter makes multiple
shipments against a sales contract
with an eligible buyer, CCC may agree
to a proportional reduction in the
amount of the required performance se-
curity when the exporter has furnished
evidence that the exporter has per-
formed under the Agreement with re-
spect to a particular shipment.

(4) Upon the payment of liquidated
damages by an exporter to CCC under a
specific Agreement or the determina-
tion by CCC, pursuant to § 1494.801(d),
to hold the exporter harmless for the
payment of liquidated damages owed to
CCC under a specific Agreement, CCC
will allow the exporter to cancel or re-
assign that portion of the performance

security opened for such specific
Agreement that would relate to the
value of the liquidated damages.

§ 1494.501 Submission of offers to CCC.
(a) Consideration of offers. Unless oth-

erwise specified in the Invitation, CCC
will consider offers on a daily basis
from the date of issuance of the Invita-
tion until such time that CCC an-
nounces that offers will no longer be
accepted under the Invitation, the
total quantity of the eligible commod-
ity announced in the Invitation has
been awarded, or the Invitation has ex-
pired as indicated by the expiration
date shown in the Invitation.

(1) Prior to the submission of an offer
to CCC, the eligible exporter must have
entered into a sales contract, as de-
fined in § 1494.201(bb), with an eligible
buyer for the export sale and the deliv-
ery of the eligible commodity to the el-
igible country.

(2) The date of sale of the eligible ex-
porter’s sales contract with an eligible
buyer must be after the issuance date
of the applicable Invitation.

(3) The sales contract between the el-
igible exporter and an eligible buyer
may be conditioned upon the eligible
exporter’s entering into an Agreement
with CCC under the EEP for the pay-
ment of a bonus.

(4) CCC will not be responsible to any
person for any loss caused by the fail-
ure of the eligible exporter to obtain a
CCC bonus.

(5) The eligible exporter must
promptly notify CCC in writing of any
amendment to the sales contract with
an eligible buyer.

(b) Submission of offers. Eligible ex-
porters must submit offers, or modi-
fications or withdrawals thereof, to the
address, telephone, telex or facsimile
numbers specified in the Notice to Ex-
porters—Contacts for EEP. Telephonic
offers must be confirmed in writing im-
mediately thereafter by telex or fac-
simile. If a telephonic offer is not con-
firmed in writing by 9 a.m. on the next
business day, the offer will not be con-
sidered. The date and time affixed to
submissions will be as determined by
CCC.

(c) Content of offers. Offers to CCC for
a CCC bonus under the EEP must con-
tain the information shown below in
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the same numerical order as shown
below. CCC reserves the right to reject
any offer that so materially departs
from this prescribed format that its
consideration would hinder the offer
review process. The applicable Invita-
tion may require the submission of fur-
ther information necessary for the con-
sideration of an offer.

(1) The use of the numerical designa-
tion assigned to the applicable Invita-
tion, which shall signify that the offer
is submitted subject to all the terms
and conditions of this subpart and the
Invitation in response to which the
offer is being submitted for consider-
ation by CCC.

(2) The date and time for which the
offer is submitted for consideration.
The time shall be stated as ‘‘after 3
p.m.’’ For example, the information re-
quired by paragraphs (c)(1) and (c)(2) of
this section could be stated as follows:
‘‘Invitation No. GSM–500–1, Revision
No. X, For Consideration After 3 p.m.
on August 1, 1991.’’

(3) The full business name and ad-
dress of the eligible exporter making
the offer.

(4) The name and title of the individ-
ual signing the offer.

(5) The telephone number and telex
or facsimile number of the eligible ex-
porter submitting the offer.

(6) The CCC bonus in dollar and cents
requested by the eligible exporter for
each unit of measure of the eligible
commodity to be exported to the eligi-
ble country. The offer shall contain
only one CCC bonus. In offers submit-
ted in response to an Invitation in
which CCC has announced the bonus
amount, the eligible exporter shall
state the dollar and cents amount of
the Announced CCC Bonus.

(7) The quantity, on a net weight
basis, (less any dockage, if applicable)
of the eligible commodity for which
the eligible exporter wishes to receive
a CCC bonus pursuant to an EEP
Agreement. This quantity shall be ex-
clusive of tolerances and expressed in
the unit of measure specified in the ap-
plicable Invitation. This quantity may
be less than the sales contract quan-
tity.

(8) The U.S. coast of export. The Invi-
tation may require the eligible ex-
porter to indicate: The coasts of export

if more than one coast of export is al-
lowed for an offer; the Canadian port if
the eligible commodity is to be trans-
shipped through a Canadian port on the
St. Lawrence River; or the U.S. city
and state from which the shipments
will cross the border into the eligible
country if the eligible commodity is to
be shipped by rail or truck.

(9) The quality of the eligible com-
modity to be exported to the eligible
buyer, if required by the applicable In-
vitation, including any additional qual-
ity specifications not found in the Invi-
tation but included in the tender speci-
fications by the eligible buyer or the
sales contract with the eligible buyer.
The Invitation may limit an offer to
one or more quality designations for
the eligible commodity.

(10) The names of the eligible buyer
and the eligible country. Unless other-
wise provided for in the applicable In-
vitation, an offer shall contain only
one eligible buyer and one eligible
country. The Invitation may also pro-
vide that the eligible buyer need not
necessarily be located in the eligible
country.

(11) The date of sale of the sales con-
tract with the eligible buyer.

(12) The number assigned by the eli-
gible exporter to the sales contract.

(13) The quantity of the eligible com-
modity specified in the sales contract,
expressed in the unit of measure speci-
fied in the applicable Invitation.

(14) The sales contract loading toler-
ance, if any, expressed in a percentage.

(15) The sales contract unit price, de-
livery terms (e.g., FOB, C&F, etc.); the
nature of any arrangements or under-
standings of the eligible exporter and
any other person that would affect the
sales contract, including but not lim-
ited to arrangements or understand-
ings concerning commissions, rebates,
and other payments if applicable; cred-
it payment terms (e.g., GSM–102, GSM–
103, or other credit arrangements); and,
if required by the applicable Invita-
tion, the discharge port. The possible
credit payment terms referenced in an
offer are for CCC’s information only
and are not to be construed as a con-
tingency for consideration or accept-
ance. The eligible exporter is fully re-
sponsible for the arrangement of such
payment terms independently from the
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EEP offer and CCC bears no respon-
sibility if such credit payment terms
cannot be secured.

(16) The delivery period specified in
the sales contract expressed on the
basis of either shipment from the
United States or the Canadian trans-
shipment port or arrival in the eligible
country. If an arrival period is shown,
the offer must also indicate an antici-
pated shipment period. If a multiple
month delivery schedule is agreed upon
in the sales contract the offer must
specify the quantity of the eligible
commodity to be delivered each month
or at other specified intervals.

(17) Any options which may be exer-
cised by the eligible buyer under the
sales contract. If the offer is accepted
by CCC, the exporter must imme-
diately inform CCC if any such options
are exercised by the buyer.

(18) The name and address of the
sales agent, if any, for the sales con-
tract.

(19) The designation of bonus pay-
ment under ‘‘Option A’’ or ‘‘Option B,’’
as described in § 1494.401(c).

(20) The words ‘‘ALL ITEM 20 CER-
TIFICATIONS ARE BEING MADE IN
THIS OFFER’’ which, when included in
the offer by the eligible exporter, will
indicate that the eligible exporter is
certifying that:

(i) The information furnished to CCC
with respect to the sales contract is
correct;

(ii) The date of sale with an eligible
buyer was after the issuance date of
the applicable Invitation;

(iii) The sale does not replace any
sale made to the eligible buyer by the
eligible exporter, or any affiliate or
subsidiary of the eligible exporter,
prior to the issuance date of the appli-
cable Invitation;

(iv) There are no other arrangements
or understandings between the eligible
exporter and any other person that
would alter the information provided
under paragraph (c) of this section;

(v) There were and will be no corrupt
payments or extra sales services, or
other items extraneous to the export
sale provided in connection with the
export sale, and the transaction com-
plied with applicable U.S. law;

(vi) The CCC bonus requested in the
offer has been arrived at independ-

ently, without any consultation, com-
munication, or agreement with any
other eligible exporter or competitor
relating to:

(A) The amount of the CCC bonus;
(B) The intention to submit an offer;

or
(C) The methods or factors used to

calculate the CCC bonus requested;
(vii) The CCC bonus requested in the

offer has not been and will not know-
ingly be disclosed by the eligible ex-
porter, directly or indirectly, to any
other eligible exporter or competitor
before the time the offer is to be con-
sidered by CCC, unless otherwise re-
quired by law;

(viii) No attempt has been made, or
will be made, by the eligible exporter
to induce any other concern to submit,
or not to submit, an offer for the pur-
pose of restricting competition;

(ix) The signatory of the offer:
(A) Is the person in the eligible ex-

porter’s organization responsible for
determining the CCC bonus being re-
quested and has not participated and
will not participate in any action con-
trary to subparagraphs (c)(20) (vi), (vii),
and (viii) of this section; or

(B) Has been authorized in writing to
act as agent for the eligible exporter
for the purposes of paragraphs (b) and
(c) of this section and certifies that the
eligible exporter named in the offer
and the signatory have not partici-
pated and will not participate in any
action contrary to subparagraphs
(c)(20) (vi), (vii), and (viii) of this sec-
tion;

(x) If the eligible commodity is vege-
table oil or a vegetable oil product,
that none of the eligible commodity
has been or will be used as the basis of
a claim of a refund, as drawback, pur-
suant to Section 313 of the Tariff Act of
1930 (19 U.S.C. 1313) of any duty, tax or
fee imposed under Federal law on an
imported commodity or product;

(xi) The agricultural commodity or
product to be exported under an EEP
Agreement is a U.S. agricultural com-
modity as defined by § 1494.201(gg).

(xii) The eligible exporter is provid-
ing the assurances required by §§ 15.4
and 15b.5 of this title (7 CFR part 15 re-
lates to various non-discrimination
provisions);
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(xiii) The eligible exporter still meets
all of the qualification and program
eligibility requirements of § 1494.301
and will immediately notify CCC if
there is a change of circumstances
which should cause it to fail to meet
such requirements; and

(xiv) The eligible exporter is provid-
ing any other certification required by
the applicable Invitation.
Any eligible exporter which is unable
to make the certifications specified in
this subparagraph (c)(20) must provide
a written statement to that effect to
CCC and may include any explanation
or any additional information for the
consideration of CCC. CCC will reject
an offer if the eligible exporter states
that it is unable to provide the re-
quired certifications, unless CCC deter-
mines that acceptance of the offer
would be in the best interests of the
EEP.

(d) Conditional offers. Any qualifica-
tion or condition in, or added to, the
offer and not expressly authorized by
this subpart or the applicable Invita-
tion may make such offer ineligible for
consideration by CCC.

(e) CCC’s right to additional informa-
tion. CCC may require the individual
who signed the offer to provide docu-
mentary evidence of such individual’s
authority to execute an Agreement
with CCC on behalf of the eligible ex-
porter making the offer. CCC may re-
quire the eligible exporter to submit
any other information which CCC
deems necessary for consideration of
the eligible exporter’s offer. The ex-
porter must furnish a copy of the sales
contract to CCC upon request.

(f) Considerations in making an offer.
In making an offer, the eligible ex-
porter should take into consideration
that the exchange of CCC Certificates
which may be issued as a bonus will be
governed by the terms and conditions
stated on the certificates and by any
applicable regulations or procedures
issued by or on behalf of CCC.

[56 FR 25011, June 3, 1991, as amended at 62
FR 24561, May 6, 1997]

§ 1494.601 Acceptance of offers by
CCC.

(a) Establishment of acceptable sales
prices and CCC bonuses. For each Invi-
tation, CCC will establish sales prices

for the eligible commodity and CCC
bonus amounts which would be accept-
able to CCC in terms of furthering the
objectives of the EEP.

(1) In establishing acceptable sales
prices for the eligible commodity, CCC
will consider available relevant market
data.

(2) In determining acceptable CCC
bonus amounts, CCC may take into
consideration factors such as, but not
limited to, the following: The prevail-
ing domestic market price of the eligi-
ble commodity; the price of the same
agricultural commodity exported by
other exporting countries to the eligi-
ble country; ocean freight rates for the
export of the eligible commodity from
the U.S. and other exporting countries
to the eligible country; the particular
preferences or purchasing practices of
buyers in the eligible country which
would customarily affect the accept-
ability of the eligible commodity rel-
ative to that of competing exports of
the same agricultural commodity to
the eligible country from other export-
ing countries; and the cost effective-
ness of the payment of a CCC bonus
amount in view of CCC’s obligation to
maximize the use of resources avail-
able for the operation of the EEP.

(3) The acceptable sales prices and
bonus amounts will be modified by CCC
as necessary to take advantage of up-
dated information that becomes avail-
able to CCC.

(b) Acceptance of offers for a CCC
bonus on a competitive basis. An offer
from an eligible exporter for a CCC
bonus on a competitive bonus that
meets all of the requirements of this
subpart will first be reviewed to deter-
mine if the offer contains an accept-
able sales price. If the sales price con-
tained in the offer is found to be ac-
ceptable, then the CCC bonus contained
in the offer will be reviewed to deter-
mine if the CCC bonus requested is
found to be acceptable. Offers with ac-
ceptable sales prices and acceptable
CCC bonuses will be accepted under
each Invitation beginning with the
offer having the lowest CCC bonus
amount, subject to the limitations in
paragraphs (f) and (h) of this section.

(c) Acceptance of offers for an an-
nounced CCC bonus. Offers from eligible
exporters for an Announced CCC Bonus

VerDate 12<JAN>99 03:56 Feb 05, 1999 Jkt 183019 PO 00000 Frm 00628 Fmt 8010 Sfmt 8010 Y:\SGML\183019T.XXX 183019t PsN: 183019T



635

Commodity Credit Corporation, USDA § 1494.701

that meet all of the requirements of
this subpart and which contain an ac-
ceptable sales price will be accepted
under each Invitation on a first-come,
first-served basis according to the time
of receipt of the offer, as determined by
CCC, subject to the limitations in para-
graphs (f) and (h) of this section.

(d) Notification of acceptance of offers.
CCC will notify an eligible exporter by
telephone of the acceptance or rejec-
tion of its offer as soon as possible
after review of the exporter’s offer by
CCC but not later than 10 a.m. of the
next business day after the date the
offer was submitted for consideration.
If an offer is rejected, CCC will notify
the eligible exporter of the basis for
the rejection. Acceptance of offers will
be confirmed in writing. The date of
the telephonic notification of accept-
ance by CCC of the eligible exporter’s
offer will be the effective date of the
exporter’s Agreement with CCC.

(e) Announcement of acceptance of of-
fers. CCC will generally announce the
acceptance of offers by public press re-
lease as soon as possible after the noti-
fication to the exporter. The announce-
ment will generally include the eligible
commodity, the eligible country, the
exporter, the delivery period, the CCC
bonus, and, if applicable, the class of
the eligible commodity.

(f) Limitation on acceptance of offers.
The total quantity of the eligible com-
modity, exclusive of tolerances, to be
exported under all offers that are ac-
cepted by CCC pursuant to a particular
Invitation will not be greater than the
total quantity of the eligible commod-
ity stated in such Invitation. CCC may
refuse to accept further offers under an
applicable Invitation if the quantity of
the eligible commodity, exclusive of
tolerances, already accepted totals the
quantity, exclusive of tolerances, that
is being tendered for by the eligible
buyer, even though such quantity may
be less than the total quantity avail-
able under that Invitation.

(g) Rejection of offers. Any offer or
part of an offer submitted for consider-
ation that is not accepted by CCC by 10
a.m. of the next business day after the
date for which the offer was submitted
for consideration will be deemed to
have been rejected.

(h) CCC’s right of rejection. Notwith-
standing any other provisions of this
subpart, CCC reserves the right to re-
ject any or all offers submitted for con-
sideration on a particular day, includ-
ing those offers that have acceptable
sales prices and CCC bonus amounts.

§ 1494.701 Payment of bonus.
(a) Forms of bonus. The bonus may be

paid to the exporter in CCC Certifi-
cates or in any other form specified in
the applicable Invitation which CCC
determines to be appropriate.

(b) Quantity on which bonus is paid.
The quantity of the eligible commodity
exported from the U.S. which is eligi-
ble for the payment of a CCC bonus is
the net weight (less any dockage, if ap-
plicable) or count which is established
by the Official Inspection Certificate,
the Official Weight Certificate or the
export bill of lading, whichever is less.
If the exporter has furnished perform-
ance security under ‘‘Option A’’ of the
applicable Invitation and wishes the
bonus to be paid prior to the entry of
the eligible commodity into the eligi-
ble country, this quantity will be used
in calculating the bonus value for the
purposes of making payment to the ex-
porter. If the exporter is not paid the
bonus until the commodity enters into
the eligible country, then this quantity
will also be used in calculating the
bonus value for the purposes of making
payment to the exporter, unless in the
determination of CCC, there is evi-
dence to suggest that there was de-
struction, diversion or loss of the eligi-
ble commodity prior to entry into the
eligible country. The payment of a
bonus value to an exporter does not in-
dicate that the bonus has been earned
by the exporter under the Agreement;
pursuant to § 1494.801(a)(3), the bonus is
not earned by the exporter until the el-
igible commodity enters into the eligi-
ble country in accordance with the
Agreement and the exporter submits
proof of such entry to CCC.

(c) Request for bonus payment under
‘‘Option A.’’ If the exporter has fur-
nished performance security under
‘‘Option A’’ of the applicable Invitation
and wishes the bonus to be paid after
export of the eligible commodity, the
exporter must, within 30 calendar days
after the date of export of the eligible
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commodity, furnish to the Director, at
the address referenced in the Notice to
Exporters—Contacts for EEP, a written
request for payment of the bonus. All
documents submitted to support such a
request must be acceptable to the Di-
rector.

(1) To support each bonus payment
request, the exporter must furnish to
the Director the following:

(i) The original or an original copy of
the on-board bill of lading issued for
the export carrier and signed by an
agent of the export carrier. The bill of
lading must show:

(A) The identification of the export
carrier;

(B) The date and place of issuance;
(C) The quantity of the eligible com-

modity;
(D) An on-board date; and
(E) That the eligible commodity is

destined for the eligible country.
(ii) The original or an original copy

of the Official Weight Certificate, as
required in the applicable Invitation.
The certificate must show:

(A) The identification of the export
carrier, if known at the time of
issuance;

(B) The date and place of issuance;
and

(C) The weight or count of the eligi-
ble commodity.

(iii) The original or an original copy
of the Official Inspection Certificate,
as required in the applicable Invita-
tion. The certificate must show:

(A) The identification of the export
carrier, if known at the time of
issuance;

(B) The date and place of issuance;
(C) The quantity of the eligible com-

modity to which the certificate relates;
and

(D) The quality description of the eli-
gible commodity.

(iv) If the documents submitted
under paragraphs (c)(1)(ii) and (iii) of
this section do not specify the export
carrier, the exporter must also submit
a signed certification that the com-
modity represented by the Official In-
spection and/or the Official Weight cer-
tificates is the identical eligible com-
modity represented on the export bill
of lading.

(2) If the export of the eligible com-
modity was by lash barge, the exporter

must furnish, in addition to the docu-
ments required by paragraph (c)(1) of
this section, a statement from the ves-
sel’s agent showing that the lash barge
was loaded to the lash vessel named in
the on-board lash bill of lading and
that the eligible commodity is destined
for the eligible country.

(3) If the export of the eligible com-
modity was from a Canadian trans-
shipment port on the St. Lawrence
River, the exporter must furnish to the
Director the following, in addition to
the documents required by paragraph
(c)(1) of this section:

(i) Documentary evidence covering
the movement of the eligible commod-
ity from the United States to the ex-
port carrier described in the on-board
bill of lading issued at the Canadian
transshipment port and showing the in-
formation provided in paragraphs (c)(1)
and, if applicable, (c)(2) of this section;
and

(ii) A certification that the eligible
commodity exported is the identical el-
igible commodity that was shipped
from the United States.

(4) If the export of the eligible com-
modity was by railcar or truck, the ex-
porter must furnish to the Director the
following, in addition to the documents
required by paragraphs (c)(1)(ii) and
(iii) of this section:

(i) The authenticated landing certifi-
cate or similar document issued by the
government of the eligible country;
and

(ii) The original or an original copy
of the bill of lading issued at the point
of loading the railcar or truck. The bill
of lading must show:

(A) The identification of the export
carrier;

(B) The date and place of issuance;
(C) The quantity of the eligible com-

modity;
(D) The date that the railcar or truck

was loaded; and
(E) That the eligible commodity is

destined for the eligible country.
(d) Request for bonus payment under

‘‘Option B.’’ If the exporter has fur-
nished performance security under
‘‘Option B’’ of the applicable Invitation
and wishes the bonus to be paid after
the entry of the exported eligible com-
modity into the eligible country, the
exporter must, within 60 calendar days
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after the date of entry of the eligible
commodity into the eligible country,
furnish to the Director at the address
referenced in the Notice to Exporters—
Contracts for EEP, a written request
for payment of the bonus. To support
each request, the exporter must furnish
to the Director, in a form acceptable to
the Director, the documents specified
in paragraph (c) of this section, as ap-
plicable, along with the certification of
entry specified in § 1494.401(f)(2).

(e) Time frame for payment of a bonus.
CCC will endeavor to pay the bonus to
the exporter within 10 business days
after CCC determines that the docu-
ments supporting the bonus request are
acceptable.

(f) Certificate amount. If CCC decides
to pay the bonus in the form of a CCC
Certificate(s), the dollar value of the
certificate(s) issued to the exporter
will be determined by multiplying the
CCC bonus specified in the Agreement
by the net quantity of the eligible com-
modity on which the bonus is to be
paid, as specified in paragraph (b) of
this section, less any dockage if appli-
cable.

(g) Late requests for bonus payment. If
CCC decides to pay the bonus in the
form of a CCC Certificate(s) and the ex-
porter fails to request issuance of the
certificate(s) within 30 calendar days
after the date of export of the eligible
commodity, if the exporter has chosen
performance security ‘‘Option A,’’ or
within 60 days after the entry of the el-
igible commodity into the eligible
country, if the exporter has chosen per-
formance security ‘‘Option B’’, CCC
may, upon issuing the certificate(s),
discount the certificate(s) in an
amount determined appropriate by CCC
to compensate it for costs which may
be incurred by CCC as a result of the
exporter’s delay.

§ 1494.801 Enforcement and termi-
nation of agreements with CCC.

(a) Performance in accordance with an
Agreement with CCC. (1) An exporter
which enters into an Agreement with
CCC must ensure that the eligible com-
modity is exported from the U.S. and
enters the eligible country in accord-
ance with the terms and conditions of
the Agreement.

(2) The diversion of the eligible com-
modity to a country other than the eli-
gible country is prohibited. Trans-
shipments of the eligible commodity
are permitted only if specifically al-
lowed in the applicable Invitation or
for shipment through a Canadian
transshipment port on the St. Law-
rence River if the eligible commodity
had been shipped from the United
States via the Great Lakes coastal
range and its identity had been pre-
served until shipped from Canada.

(3) Regardless of whether or not a
bonus has been paid by CCC to the ex-
porter pursuant to § 1494.701, the bonus
is not earned by the exporter until the
eligible commodity enters into the eli-
gible country in accordance with the
Agreement. In order to retain a bonus
or request payment of a bonus, depend-
ing upon the option chosen for furnish-
ing performance security, and to re-
quest cancellation of the performance
security, the exporter must provide
evidence to CCC, as specified in
§ 1494.401(f)(2), that the eligible com-
modity entered into the eligible coun-
try. If, on the basis of evidence avail-
able to it, CCC determines that there
was destruction, diversion or loss of
the eligible commodity prior to entry
into the eligible country, CCC will not
release the amount of performance se-
curity corresponding to the amount of
eligible commodity for which insuffi-
cient evidence of entry into the eligible
country was presented to CCC until:

(i) CCC recovers from the exporter
the amount of the bonus corresponding
to such amount of the eligible com-
modity, if the exporter has already
been paid the bonus under performance
security ‘‘Option A’’; and

(ii) The requirements of either
§ 1494.401(f)(1)(ii) or § 1494.401(f)(1)(iii)
have been met.

(4) The failure of an exporter to per-
form in full and to fulfill all of its obli-
gations under the Agreement will con-
stitute a breach of the Agreement. An
exporter which breaches the Agree-
ment may be required to forfeit its
right to receive or retain part or all of
the bonus authorized or paid under the
Agreement and may also be liable to
CCC for damages. Examples of an ex-
porter’s failure to perform under the
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Agreement include, but are not limited
to, the following:

(i) The exporter does not ship all of
the required amount of the eligible
commodity in accordance with the de-
livery period stated in the Agreement;

(ii) The exporter exports an amount
of the eligible commodity that is in-
consistent with the quality specifica-
tions in the Agreement;

(iii) The exporter is unable to provide
a certification that all of the eligible
commodity exported pursuant to the
Agreement was entered into the eligi-
ble country;

(iv) The eligible commodity is trans-
shipped through any country, other
than Canada, unless specifically al-
lowed in the applicable Invitation; or

(v) The eligible commodity is trans-
shipped through Canada without hav-
ing its identity preserved.

(5) If the eligible commodity is to be
delivered to the eligible buyer in mul-
tiple shipments, CCC may decide to
consider the shipments separately in
determining whether the exporter has
failed to perform under the Agreement.

(b) Return of bonus. An exporter that
fails to fulfill all of its obligations
under the Agreement shall be in de-
fault. If an exporter that has already
been paid the bonus value defaults,
CCC shall have the right to recover the
bonus value paid for the quantity of
the eligible commodity with respect to
which the exporter failed to perform
under the Agreement.

(1) If CCC has paid this bonus value
in the form of a CCC Certificate(s), the
exporter shall pay to CCC the higher
of:

(i) The dollar value of the CCC Cer-
tificate(s);

(ii) The dollar amount received for
the CCC Certificate(s) if the CCC Cer-
tificate(s) was transferred to another
party; or

(iii) The dollar amount of the pro-
ceeds from the sale of the CCC-owned
commodities exchanged for the CCC
Certificate(s) if the commodities were
sold to another party.

(2) If CCC has paid this bonus value
in some other form, as specified in the
applicable Invitation, the exporter
shall pay to CCC the dollar and cents
amount or equivalent of the bonus
value paid to the exporter.

(c) Liability for liquidated damages.
The exporter’s failure to perform under
the Agreement will cause serious and
substantial losses to CCC, such as dam-
ages to the EEP and CCC’s domestic
price support program, storage
charges, and administrative and other
costs incurred. If the exporter breaches
the Agreement, the exporter will be
liable to pay to CCC as liquidated dam-
ages an amount obtained by applying
the method or rate for determining
damages specified in the applicable In-
vitation to the quantity of the eligible
commodity with respect to which the
exporter failed to perform under such
Agreement. In submitting an offer in
response to an Invitation issued under
this subpart, the exporter agrees that
such liquidated damages are reasonable
estimates of the probable actual dam-
ages which may be incurred by CCC.

(d) Decision to hold the exporter harm-
less for liquidated damages. CCC will
hold an exporter harmless for the pay-
ment of liquidated damages if:

(1) The exporter’s failure to perform
under the Agreement was due to causes
solely without the exporter’s fault or
negligence and the exporter had taken
the necessary action to enable it to ex-
port the required quantity of the eligi-
ble commodity and enter it into the el-
igible country; or

(2) The eligible commodity was lost
or destroyed after it had been placed
aboard the export carrier.

In making the decision whether to hold
an exporter harmless pursuant to this
paragraph, CCC may consider any in-
formation available to CCC, including
any information provided to it by the
exporter.

(e) Fraud, scheme or device. Notwith-
standing any other provision of law,
CCC may take action to recover any
bonus paid or to hold the exporter lia-
ble for the payment of damages caused
to CCC if the exporter engages in fraud
with respect to the EEP, or adopts or
participates in adopting a scheme or
device which is designed to evade this
subpart or which has the effect of evad-
ing this subpart. Such acts shall in-
clude, but are not limited to:

(1) Concealing information which is
required by this subpart; or
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(2) Submitting information which is
known by the exporter to be false or er-
roneous.

(f) CCC’s right to recover amounts due
CCC by exporters. If the exporter
breaches its obligations under the
Agreement and becomes liable to CCC
for repayment of the bonus value or for
liquidated or other damages, CCC re-
serves the right to recover such
amounts due CCC by making a claim
against the performance security fur-
nished to CCC, as described under
§ 1494.401, or by taking any other meas-
ures available to CCC as a result of this
subpart or any laws or regulations, in-
cluding debt settlement regulations,
applicable to CCC.

(g) Shipping tolerances. If the exporter
exports and enters into the eligible
country, in accordance with the re-
quirements of the Agreement, a quan-
tity of the eligible commodity which is
less than the quantity specified in
§ 1494.501(c)(7) but not less than such
quantity minus 5 percent, the exporter
shall not be required to pay liquidated
damages for failure to perform under
the Agreement for the quantity which
failed to be exported and entered into
the eligible country. If an exporter ex-
ports and enters into the eligible coun-
try, in accordance with the require-
ments of the Agreement, a quantity of
the eligible commodity which is great-
er than the quantity specified in
§ 1494.501(c)(7), the exporter may re-
quest payment of the bonus value
based upon the actual quantity, on a
net weight basis, exported and entered
into the eligible country, but not
greater than the quantity specified in
§ 1494.501(c)(7), plus 5 percent.

(h) Termination of agreements. (1) CCC
may, by written notice to the exporter,
terminate an Agreement, in whole or
in part, as a result of:

(i) the failure of the exporter to carry
out any provisions of the Agreement;

(ii) the failure of the exporter to
maintain a business office in the U.S.;

(iii) the failure of the exporter to
maintain an agent in the U.S. for serv-
ice of process; or

(iv) the suspension or debarment of
the exporter from participation in CCC
or other U.S. Government programs.
If an Agreement is terminated by CCC
pursuant to this subparagraph, CCC

will not compensate the exporter for
any costs incurred by the exporter. The
exporter will be liable to CCC for any
funds owed to CCC for the repayment
of any bonus already paid and may be
liable to CCC for liquidated or other
damages suffered by CCC. If CCC in-
tends to hold the exporter liable for
liquidated damages, and it has not al-
ready so notified the exporter prior to
the termination of the Agreement, CCC
will generally do so at the time that it
notifies the exporter of the termi-
nation of the Agreement.

(2) CCC may, by written notice to the
exporter, terminate an Agreement, in
whole or in part, if CCC determines it
to be in the best interest of CCC. If an
agreement is so terminated, the ex-
porter will be compensated for reason-
able losses, as determined by CCC, re-
sulting from such termination. These
losses will not include lost profits and
will not exceed the bonus value under
the Agreement.

(i) Amendment of agreements. (1) CCC
will have the authority to amend an
Agreement, either before or after such
Agreement has been breached by the
exporter, if the exporter requests that
the Agreement be amended and CCC de-
termines that such amendment would
serve the best interests of the EEP.
The exporter may be required to sub-
mit documentary evidence to CCC to
demonstrate that it is making progress
toward fulfilling the Agreement before
CCC will consider amending the Agree-
ment. All requests for amendments
submitted by exporters, and all amend-
ments made by CCC to an Agreement,
under this subpart shall be in writing.

(2) Prior to amending an Agreement
with the exporter, CCC will consider
whether the amendment to the Agree-
ment should include a reduction in the
CCC bonus or a modification of the
sales price. If CCC determines that the
CCC bonus and the sales price are still
acceptable, it may amend the Agree-
ment to incorporate the exporter’s re-
quested change, while maintaining the
current CCC bonus and sales price, pro-
vided that the amendment would oth-
erwise serve the best interests of the
EEP. If CCC determines that the CCC
bonus and/or the sales price are no
longer acceptable, due to changes in
market or other conditions, it will so
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inform the exporter. If the exporter
still requests that the Agreement be
amended, CCC and the exporter will
enter into discussions in an attempt to
arrive at a new CCC bonus and/or sales
price which would be acceptable to
CCC. If these discussions are success-
ful, then CCC may amend the Agree-
ment to incorporate the exporter’s re-
quested change as well as the new CCC
bonus and/or sales price, provided that
the amendment would otherwise serve
the best interests of the EEP. If these
discussions are unsuccessful, then the
Agreement will not be amended and
the exporter will be considered to be in
breach of the Agreement if it fails to
perform under the terms of the Agree-
ment.

(j) Amendments to sales contracts. In
the event of an amendment to the sales
contract between the exporter and the
eligible buyer or a change in the deliv-
ery schedule, CCC will determine
whether the amendment or change
would constitute a breach of the Agree-
ment. If CCC determines that the
amendment or change would constitute
a breach of the Agreement, CCC may
terminate the Agreement. In the alter-
native, if CCC determines that a con-
tinuation of the Agreement would
serve the best interests of the EEP, and
if the exporter requests an amendment,
CCC may amend the Agreement to take
into account the amendment to the
sales contract or change in delivery
schedule. An amendment to an Agree-
ment will be in accordance with para-
graph (i)(1) of this section. CCC will
promptly advise the exporter of its de-
termination in writing by letter, fac-
simile, or telex.

§ 1494.901 Dispute resolution and ap-
peals.

(a) Dispute resolution. (1) The Director
of the CCC Operations Division (Direc-
tor, CCCOD) and the exporter will at-
tempt to resolve any disputes, includ-
ing any adverse determinations made
by CCC, arising under the EEP, this
subpart, the applicable Invitation, or
the Agreement.

(2) The exporter may seek reconsider-
ation of a determination by the Direc-
tor, CCCOD relating to the Agreement
by submitting a letter requesting re-
consideration to the Director, CCCOD,

within 30 days of the date of the deter-
mination. For the purposes of this sec-
tion, the date of a determination will
be the date of the letter or other means
of notification to the exporter of the
determination. The exporter may in-
clude with the letter requesting recon-
sideration any additional information
which it wishes the Director, CCCOD,
to consider in reviewing its request.
The Director, CCCOD, will respond to
the request for reconsideration within
30 days of the date on which the re-
quest or the final documentary evi-
dence submitted by the exporter is re-
ceived by him, whichever is later, un-
less the GSM extends the time per-
mitted for response. If the exporter
fails to request reconsideration of a de-
termination by the Director, CCCOD,
that the exporter owes any funds to
CCC under the Agreement, then such
funds will become a debt of the ex-
porter to CCC at the expiration of the
30-day period for submitting such a re-
quest.

(3) If the exporter requested a recon-
sideration of a determination by the
Director, CCCOD, pursuant to subpara-
graph (a)(2) of this section, and the Di-
rector, CCCOD, upheld the original de-
termination, then the exporter may ap-
peal the determination to the GSM in
accordance with the procedures set
forth in paragraph (b) of this section. If
the exporter fails to appeal the deter-
mination to the GSM, then any funds
owed to CCC will become a debt of the
exporter to CCC at the expiration of
the 30-day period for submitting an ap-
peal to the GSM.

(b) Appeal procedures. (1) An exporter
which has exhausted the procedures set
forth in paragraph (a) of this section
may appeal to the GSM a determina-
tion of the Director, CCCOD, relating
to the Agreement between the exporter
and CCC. An appeal to the GSM must
be in writing and filed with the office
of the GSM no later than 30 days fol-
lowing the date of the final determina-
tion by the Director, CCCOD. In this
appeal to the GSM, the exporter shall
be entitled to an administrative hear-
ing before the GSM, if the exporter in-
dicates in its appeal letter that it de-
sires such a hearing.

(2) If the exporter does not desire an
administrative hearing, the exporter
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may submit any additional written in-
formation or documentation which it
desires the GSM to consider in acting
upon its appeal. This information or
documentation may be submitted to
the GSM up until the time that a deci-
sion is made by the GSM. The GSM
will base the determination upon infor-
mation contained in the administra-
tive record. The GSM will endeavor to
make a decision on an appeal not in-
volving a hearing within 60 days of the
date on which the GSM receives the ap-
peal or the date that final documen-
tary evidence is submitted by the ex-
porter to the GSM, whichever is later.

(3) If the exporter has indicated that
it desires an administrative hearing,
the GSM will set a date and time for
the hearing which is mutually conven-
ient for the GSM and the exporter.
This date will ordinarily be within 60
days of the date on which the GSM re-
ceives the request for hearing. The
hearing will be an informal procedure.
The exporter and/or its counsel may
present any administrative or docu-
mentary evidence to the GSM which it
desires to have the GSM consider in
making a determination. A transcript
of the hearing will not ordinarily be
prepared unless the exporter bears the
costs involved in preparing the tran-
script, although the GSM may arrange
to have a transcript prepared at the ex-
pense of the Government if it is deter-
mined to be appropriate. The exporter
may provide additional written infor-
mation to the GSM up until the time
that the GSM makes a determination.
The GSM will base the determination
upon the information contained in the
administrative record and will endeav-
or to make a decision within 60 days of
the date of the hearing or the date of
receipt of the transcript, if one is to be
prepared, whichever is later.

(4) The decision of the GSM will be
the final determination of CCC and the
exporter will be entitled to no further
administrative appellate rights.

(5) If the GSM upholds a determina-
tion of the Director, CCCOD, that the
exporter owes any funds to CCC under
the Agreement, then such funds will
become a debt of the exporter to CCC.

(c) Failure to comply with determina-
tion. If, for any reason, the exporter
has failed to pay funds to CCC which

have been determined to be owed to
CCC under the Agreement and the ex-
porter has exhausted its rights under
this section or has failed to exercise
such rights, then CCC will have the
right to withdraw funds from the per-
formance security established by the
exporter or to take any other measures
available to CCC as result of this sub-
part or any laws or regulations, includ-
ing debt settlement regulations, appli-
cable to CCC.

(d) Exporter’s obligation to perform.
The exporter will continue to have an
obligation to perform under the Agree-
ment pending the conclusion of all pro-
cedures under this section.

§ 1494.1001 Miscellaneous provisions.
(a) Assignments. The exporter may

not assign the Agreement or any rights
thereunder, including the right to re-
ceive a bonus under the Agreement.

(b) Maintenance of records and access
to premises. (1) For a period of five years
after CCC agrees to the cancellation of
an exporter’s performance security for
an Agreement, the exporter must
maintain accurate records showing
sales and deliveries of the eligible com-
modity exported in connection with
the Agreement. The Secretary of Agri-
culture and the Comptroller General of
the United States, through their au-
thorized representatives, will have full
and complete access to the premises of
the exporter during regular business
hours from the effective date of the
Agreement until the expiration of such
five-year period to inspect, examine,
audit and make copies of the exporter’s
books, records and accounts concerning
transactions relating to the Agree-
ment, including, but not limited to, fi-
nancial records and accounts pertain-
ing to sales, inventory, processing, and
administrative and incidental costs,
both normal and unforeseen. From the
effective date of the Agreement and
until the expiration of such five-year
period, the exporter may be required to
make available to the Secretary of Ag-
riculture and the Comptroller General
of the United States, through their au-
thorized representatives, records that
pertain to transactions conducted out-
side the program, if, in the opinion of
the GSM, such records would pertain
directly to the review of transactions
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undertaken by the exporter in connec-
tion with the performance of an EEP
Agreement.

(2) The exporter must maintain the
certification of entry specified in
§ 1494.401(f)(2), and must provide access
to such document if requested by the
Secretary of Agriculture or an author-
ized representative, for the five-year
period specified in subparagraph (b)(1)
of this section.

(c) Arrival verification reviews. CCC
will review, on an annual basis, a suffi-
cient number of exports made in con-
nection with EEP Agreements to en-
sure that the eligible commodity which
was exported pursuant to each such
Agreement arrived in the eligible coun-
try specified in the Agreement.

(d) Signatory on certifications. Any
certification required from a person
pursuant to this subpart or an Invita-
tion must be signed by the person, if an
individual, or by a partner or officer of
the person, if the person is a partner-
ship or a corporation, respectively.

(e) Officials not to benefit. No member
of or Delegate to Congress, or Resident
Commissioner, will participate or
share in any of the benefits of any
Agreement entered into pursuant to
the EEP, but this provision may not be
construed to extend to an Agreement
made by CCC with a corporation for its
general benefit.

(f) Paperwork Reduction Act. The in-
formation collection requirements con-
tained in this subpart have been ap-
proved by the Office of Management
and Budget (OMB) in accordance with
the provisions of 44 U.S.C. chapter 35
and have been assigned OMB control
number 0551–0028.

(g) Waiver of irregularities. CCC re-
serves the right to waive any informal-
ity or minor irregularity with respect
to any aspect of the operation of the
EEP or any Agreement executed there-
under in order to best accomplish the
purposes of the program.

Subpart C—Dairy Export Incentive
Program Criteria

AUTHORITY: 7 U.S.C. 5663.

SOURCE: 56 FR 26324, June 7, 1991, unless
otherwise noted.

§ 1494.1100 General statement.
This subpart sets forth the criteria to

be considered in evaluating and approv-
ing proposals for initiatives to facili-
tate export sales under the Commodity
Credit Corporation’s (CCC) Dairy Ex-
port Incentive Program (DEIP). These
criteria are interrelated and will be
considered together in order to select
eligible commodities and eligible coun-
tries for DEIP initiatives which will
best meet the program’s objectives.
The objectives of the program are to
increase U.S. agricultural commodity
exports and to encourage other coun-
tries exporting agricultural commod-
ities to undertake serious negotiations
on agricultural trade problems. Under
the DEIP, bonuses are made available
by CCC to enable exporters to meet
prevailing world prices for targeted
dairy products in targeted destina-
tions. In the operation of the DEIP,
CCC will make reasonable efforts to
avoid the displacement of commercial
export sales of U.S. dairy products and
to ensure that sales facilitated by the
DEIP are in addition to, and not in
place of, any export sales of dairy prod-
ucts that the exporter would have oth-
erwise made in the absence of the pro-
gram.

§ 1494.1101 Criteria.
The criteria considered in evaluating

and approving proposals for the DEIP
are those set forth in § 1494.20 of this
part.

Subpart D—Dairy Export Incentive
Program Operations

AUTHORITY: 15 U.S.C. 713a–14, 714c.

SOURCE: 57 FR 45263, Oct. 1, 1992, unless
otherwise noted.

§ 1494.1200 Program operations.
This subpart contains the regulations

governing the operation of the Dairy
Export Incentive Program (DEIP) of
the Commodity Credit Corporation
(CCC). Under the DEIP, CCC facilitates
the export of U.S. dairy products by
paying bonuses to exporters which ex-
port U.S. dairy products to targeted
markets in accordance with the terms
and conditions of an Agreement en-
tered into between the exporter and
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CCC. Except as otherwise provided in
this subpart, the program operations
provisions of subpart B of this part, re-
lating to the Export Enhancement Pro-
gram, will also apply to the DEIP. Any
terms or conditions applicable to a par-
ticular Invitation for Offers (Invita-
tion) under the DEIP, beyond those
terms or conditions set forth in this
subpart or subpart B of this part, will
be specifically provided for in such In-
vitation.

§ 1494.1201 Paperwork Reduction Act.
The information collection require-

ments contained in this subpart have
been approved by the Office of Manage-
ment and Budget (OMB) in accordance
with the provisions of 44 U.S.C. chapter
35 and have been assigned OMB control
No. 0551–0029.

PART 1495 [RESERVED]

PART 1496—PROCUREMENT OF
PROCESSED AGRICULTURAL
COMMODITIES FOR DONATION
UNDER TITLE II, PUB. L. 480

Sec.
1496.1 General statement.
1496.2 Administration.
1496.3 Definitions.
1496.4 Issuance of invitations.
1496.5 Consideration of bids.
1496.6 Data to be used.
1496.7 Final contract determinations.

AUTHORITY: 7 U.S.C. 1721–1726a; 1731–1736g–
2; 46 U.S.C. App. 1241(b), and 1241(f).

SOURCE: 44 FR 27407, May 10, 1979, unless
otherwise noted.

§ 1496.1 General statement.
This subpart sets forth the policies,

procedures and requirements governing
procurement, including allocation to
U.S. ports, of processed agricultural
commodities for donation under Title
II, Pub. L. 480.

[44 FR 27407, May 10, 1979, as amended at 52
FR 5728, Feb. 25, 1987]

§ 1496.2 Administration.
(a) The program will be carried out

by the Farm Service Agency (referred
to in this subpart as ‘‘FSA’’) under the
general supervision and direction of
the Executive Vice President of CCC.

The program will be administered
through the Office of the Deputy Ad-
ministrator, Commodity Operations,
FSA, Washington, DC and the Kansas
City Commodity Office (KCCO), FSA,
Kansas City, Missouri. Procurement
will be in accordance with USDA–1,
‘‘General Terms and Conditions for the
Procurement of Agricultural Commod-
ities or Services’’, as amended or re-
vised, applicable provisions of the Fed-
eral Acquisition Regulations (48 CFR),
and applicable purchase announce-
ments and bid invitations.

(b) Purchases are made to fulfill com-
modity requests received in KCCO from
AID.

[44 FR 27407, May 10, 1979, as amended at 52
FR 5728, Feb. 25, 1987]

§ 1496.3 Definitions.
As used in the regulations in this

subpart and in the forms and docu-
ments related thereto, the following
terms shall have the meaning assigned
to them in this section.

(a) AID means the Agency for Inter-
national Development, an agency with-
in the United States Department of
State.

(b) FSA means the Farm Service
Agency, an agency within the United
States Department of Agriculture.

(c) DACO means the Deputy Adminis-
trator, Commodity Operations, FSA.

(d) CCC means Commodity Credit
Corporation, a corporate agency within
the United States Department of Agri-
culture.

(e) Commodity Office means the Kan-
sas City Commodity Office, within
FSA, which is responsible for assigned
inventory management, acquisition,
disposition and related program activi-
ties of CCC.

(f) Lowest landed cost means the low-
est combined total cost of the commod-
ity plus transportation charges to the
port of discharge.

[44 FR 27407, May 10, 1979, as amended at 52
FR 5728, Feb. 25, 1987]

§ 1496.4 Issuance of invitations.
From time to time, CCC will issue in-

vitations to purchase or process agri-
cultural products for utilization in the
Title II, Pub. L. 480 program. The invi-
tations will specify the contract terms;
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